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REMARKS 



Apj\5v.anu nas^ aiiKna^-U the SMitten dcvt.ru'^kUh} in uelKis (.1 stu U» J!"! J6 aha -9 v^uK^kJ 
ciaini 1 n <^nd .laJed new claim loi consK'erafon \ppl!td.»ts rwspccUulh submit that ihe<,L 
.in en is K it-, Jo not nitiuJuLv in\ new itnu inJ i! !u'K upp 'iitUh the ipctilicitiou in 
\ <„\\ oi ihc iMldWing tt tiuuks md aigiu u :st Xppluatit'i j.-'-pciUii!! utbrnd tiial ca^h ni 
pending tlajm, is alkwabk o\er the telufenct.^ oi rccoul and attoidmii!^ uspcctiuHv 
reqisesi recjonsideration and aiiowaitce of these claims. 

Ill the Office Aetidn, the ^awings were obl» io imiier 37 {IF.R, }J3(a) (or feiJure to 
^hu^^ each aud c\ct> fcaluic ofilu ciasncJ subjett iraUct, Srecillcali} , si wv^ a;gueJ ihai tiic 
J\.u>}\ ^ * rl !u a{ k\ f.- .0 enr i t\<,->i\ \ > %i5 ie's< t^^u fncun-.':.C 

;,inco ihc dKi\>KJi.'s la J U) ukiNiiaic the me.uison o! jrose inaj^ iv,o ' tisoae engag^rg nieniKr' or 
more than two law metnbcrs." 

Ih p>L ,ciii Anuudnjer.i, Xpphcan.^ i5a\c aincndcd the ciaims 5o temo^o tlic {ecitaifon 
of ''at lea^t tuo tissue cngagin|. mcmbu ' and "aUeasj liiiJaH members " (l-mpiiasc,'' added), 

Appikauts rcspcctiuUj submit thai the drawings illustrate esc{\ leaturc of the subject 
mauei recited \n the pending clauiw, and a- such, that the drawings oDmplv luUv with the 
iCt-iujoin.-nt^ u < \ R '.'^'i. d Xccordingh \pp!k /if- respcvuui> -tbtnu Uuu ih.c 
objection Xu the dur^Mhj^ ha.< bei?n oxcrcome, and n;spe4,i*lJh foqie^i v\ ithdravsu! >n 
objeetiof} to the drawmgs. 
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Additionally, the specificaUon was objected io for failing to include the patent numbers 
of the parent eases . 

By the present Amendment, AppHcanfs teve amended the pertineni section of the vvriuen 
description to include the puient numbers of the issued parent cases. 

Aceordiiigly, AppJicants respectfully request withdrawal of tlie objcelion to the 

specitlcalion. 

Claims ]i)-2A and ,19-34 rcjecicd under 3:^ i.i.S.f. ;Sn2, iuM paragr..i]>h. ibr raiiure 
10 coinply wiih the enabietnenl requirenuuu. It was asserted that the claims contaitt subject 
matter thai vvas not described in the specification in .snch a way as to enable one skilled in the art 
to which it periains, or with which it is most nearly connected, to make and/or use the inveniion, 
Specillcally, it was argued that: 

jijh.c specification docs noi i-uabio for more than twn engaging 
incmberi; :\ni\ mc-nj tiian i\\x.> jiW- nicinb'.-ro in ;>i!ch a \>>a>- as u> 
enable one .ski lied in the art lo which it pertains of ia^sv i}?e 
invention is ntadc or used \\ ith more than two engaging members 
and more than two jaw members vvithin the body, f Office Action, 
page 4). 

AdduonJh v}am1^ iO-M and n sse e tejeUvd imdv! I s v. \IV t'l^i 
pixagidph ioi aduie to v.oin{ !\ ^> uh the s'jtti,n dt. < i ; tiou KHvJir<.t ujm U v is asserted that 
the ^ n V c uu ub^,' t inat v di a not descts'x'd m l\ i spcciiKaiion m Mi^h i was xs to 
ivvsonib v.on v.) 10 o.K sktLej tj tieatt i ! the .nsontors. at the ttme the p.t^vai apptiv, iiwr 
wdis nied, h\s possession of the clamicd hubiecl iiattet Specifteally, it was argued that the 
tuite the appli>. ition \%as {lied, tht, tments^ s Jaded to disciu a" more t! im t\so ii^^ue cni tjmg 
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members and more than two jaw members." and therefore, thai "the limitaiions 'tu icasi iwo 
lis.'iic engaging inenihcrs' and "at least two jaw monibcis' arc coiiMdorcd nvw matter" (Office 
Action,: page 4). 

A^ mcnt'oned abuse, Aj^pheaai^ I .ne .tmtn.ud v-kauis Herein to tenKue tin. icciiation 
0. 'oLkvjst iHot.^sik .uo.iLMHL' menibof'aua -il^a lus u\\s men'bers"" < i ,mpli ises .stkieJ) 

ALLOtdjutiK. Xpph^arb i^spcciUuh siUMini tku 'hv ^lnm> ^o>v.,^h tiiU\ swih the 
enablcmeni and untten dei>enpium x*quijcjncnts set forth jn T ^ C ^112 Hr^i paiairsaph, and 
li.at thv retu-cuon of clam- K)-24 and Mi unde>- ^5 1 S C, ij' 12, first nauiyraph has beer 
OM u'uio UsiJ. Xppl" .e^p.^i.M!^ lun I Hiuidiassal ot'thc leleciion of claims !U-24 
atid 29-34 tinde! ^5 C SC §1 LMifsi paiagiaph 

riaims !0-"^4 „cte fctet-ted tsndct I'SC ^U'Hia) as being unpateniabk ovci U-S 
P.iicnt to Kiiehii o.' tiK'ienwttef ' Ivuchn ') m \!evs of I ,S. Patent No 

f,403.32& 10 llauison, t'/ {herenuftc! liainsor"). \ppheanMcsp(.cU\!!l\ »ubmiu however, 
thai the combination of Kuchn and liarrs^on I'lnh lo tendci the subject matter of claims lO-.^^^ 
obvious, as presented heEein. 

\i? a anditton fv^r palcmabdh) , 35 I S( ^'C'^-.i u st.s ! ne » uksuk s 

i et<>^e. -1 ne Hibhxf rvutci i>oiiv»ht be patented and ihc pnot att ivc siuh M:al d.e nibie^t mativ.. 
J a uhoio v\ot<Ui h'\t' been obvious at the lime the fuseftiion was made to a pet^on having 
ojt]jriai> i-kil! in the niU" UKn the sui>]ei.t inatkM h not patentable ibtnpha^js adued) 

\s atueadcd. indepenoom cham 1U tecites 'iajn appauMus \oi substantialis closing a 
xa^wuiai opening m a vej^scf' that jnJudci., 'a housing." "Uh^ue cngaeing mcmbet;." tbai aie 
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an mood posuion " ^^^^ ^rc!uh^^•^ ^,oniKt.itd lo ihi' iK.UMr^ and p(>sn!tif,eJ *c}kc'5! <bc 
Lwiu crgag.pg nn.'jnbv.;«? ana h<^m nun u'!v iu*.'cperJenii\ 'hticoi ' ind a vkpii \ m . 
inemb-"!" \oco}Jiiu> k amended in<.Lpeikk'uUia!m 10 the '(kphnment tnt-ni^vr ' j- 



coiiK'tieJ .0 ;!h usi.uc engaj.uji niemb.\ . &uc!i thai Uu* Utsuc 

iio iMPi 5nd Si'J VI,! 1 d <, ' ^% n ■^\ iO ^ du u-wv. i.u ^su 
mcnlxis bcin^, n.ox ibk lu a tUsnl diui^uor to ' r diMK' 
en^iu a*mcnt \s Ih ti o sa^^alai i Mic \L^n\ tbc v isi das ox' w > 
ti. ouetU ibe xasv.ulat i'^-.vit.' i j !vf cf^un^iKJ v ionu'ik>ii 'nd 
tbcie.dtt.'i bcuig nun able m a proxjn ai vh}et.tion lo duu he 

ihe javv members. 



\^ araondoa indipcndcri! lUim ?^ uvit.-s "|a|n appaionts, for suhsi iiuialh tlosmi. a 
\ascuLit opt jng iu a \ij«>»d" that inciudci, a hoiismg/ "'an elongated vhuU at li;.j->i pas aa 1> 
posUioncd H I'ifii dk" hoasin;' ihi. elonuaud ^haii d^ tin ni> t ii.'njuuuin d i\is did i kIoJuii , 
rro^iiral J a \ d 1 ap^ t xin ^ i v iiu „ i-eUuv i tmom s ai as J di^ . on dv 
lumen heing coni^Lurai and dinK'nsiojiod to recono a prtpostuoncd guidev\ rc' siith Uiat "ihc 
apparalu^ is mosabie along the tHndowue/' ixs^uc engaynu nu'U!her«? at least s\m aliv eMcndirg 
lio r i'k 'k i ^iTU «nd ta\\ nicjnhers conneotcd to the h^uisni!; and di'^poscd ad}ac«.ni the avi.u;, 
engaging members . 

At> a-Jicmlcd uidependctu cUnm » ccuc- "[ajn appai Uus> lor siibstanualU tdo^.ng a 
opcnin;j m a ^csse!" that tntludcb a housing an eiongattd shdt ai least p<atiaU\ 
,<>s s I n U Sous n* >K ol n u^. sin t ' ilun a ' hi itudni 1 jms ai > kUk n i 

pioxinul v.^d a ti^tal i.!id, anvi a 'amen encndsnii bets etn 'h^ piovmsa mu disia! v.ndN, 
wherein the cU«nu*d "liimen" '\onfiguud and dm?eij«.KMud to !e<-eiM* a prepositioned 
j>uuLssiit. s !i,h the vppua u - j io\v»b!o al<nu *hv Uiukv ul and Vk»r„aicd nIi J*' 
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ilirther includes recesses Ibmieci acljaceni ihc distal end," Amended independent claim 29 
further iccijcs that the "app;jr;iUi5~' iivcludcs -'li^suc engaging rncnibcr^.; disposed iHlJaccnt the 
dista! end oi llu^ iKn-Ksing," and '-jasN members ccnnetied lo dK^ luMUsing and posiiioaed aJjaccni 
the tissue engaging members."' According to amended indcpendtMil claim 29, the 'jaw members"' 
ii .elude ''iUtachmetU mt.'mber$ depending inwardly iherctVom icnvurds ihe kmgiiudinal axis" iiiat 
arc -assiiigurcd uiid Jisnensioncd lo adJrHn ihe i.is^uic ;-.diaceni the sascular npcniriu. dim 
altachment members being iurthcr cuniigurcd and diniensioncd lor receipt by liie recesses 
ibrmed udjaceni the dista! end ol'lhe eioiigaied shan." 

Kuehn relates to 'Hie repair oi' mitral and tricuspid valves exhibiting valve regurgitation/' 
and more panicuUiriy, "to apparatus and methods suiUiblc for a k\ss iro asise lepair oi a mitriil or 
tncu,spid heart valve;" (Coi. 1, lines 5-8). In one t;mbodiment of ihe di.sclo.sure, Kuchn describes 
a cardiac catheter 126 througli v.-bien hooks 470, 472 are deployed ibr grasping lca.neis 122, 124 
of the mitnd valve. {See cob 10, lines 4-14: FIG. 22 below). 
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iL^mson rehite6 to a method of fundopUcation of a patieiUb stomach \o the csopbagu;» 
iNvVvol 2 lific^ I" -i'-l) In uUL cnibodinicni '1 ihc aisvlosurt' HciUT^on d^Sv ibc>) tlK p tc^nK' 

a n-.^ibL^ pL-diain^. J^rtslios' iK> 18 into !k hmKn O oi a pUH'm ^ s\.iKh 20 uhi(.h is 
angkd antcnorh lo tra^bdliinufuUe a ^ue toi a nicdial i>.ndos<_opn, pott 2? {See col 5 hne^ 12- 
1 5, i'lG > beloNV) Subsequcnii> , a tissue g.a'^pcr, c g i stapler 68 including moveable j^ws. 66, 
IS inlioduccd thiough the poU 22, and pDsUun e ! to ^Tasp tiS'^uc at the ga&lioes>ophagcaI 
junction (GO) (SVt^^o' b iiiK 61 col iihel,HCf SAbciou^ 




.n the OUk^ '\ctu)u, Uio hooks 472 ol' KuehiVs cardiac caihctcr 120 were 
characten/cd as the claimed ''u^sue engaging members.'* It was acknowledged that Kuehn fails 
to disclose the ciaiined "jaw members," but the )aws 66 of Marrison's tissue gn^sper were relied 
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Upon for Jisclosure (..fthis concept. {See Dllice Action, pages 5-6), SpecitlcaUy, it was argued 
thai it would b^en omi^n!^ no provide Kuchn's dppaidtus with at Ica^t uxo ja^^ members as 

\\ hi!o Kmha mdicalcb t'sdt the di-i. lo< jd device md> incluJe a grippe clcmcni 40: cind a 
iaslener appHcator cicment 404, the gfipper -502 and the i'astcticr applicatoj 404 are disclosed as 
being " ad^aceni each other, as shown m ! IG P." (col. 8. lines. 61-62) (einphasis added), or 
cJTatigcd tt>' rehilne movemem "by shdmg m a tube, track, or simdar methanissms" (Col, 8, 
line FIG, 17 below). 



As scxh .ibinc in i IG 17, ihw g.ippf-i 402 ^Mul the fablcncj apphcator 404 aic thuis 
positioned in sidc-b\-sidg relation ICiichn iails to pi o vide an> indication, either in the wiittcn 
description or in the iigurcs, that the gtippcr 402. or the hooks 470, 472 (FIG 22 abo\e}, which, 
to 'ciicKic ^ inidv'eM/eJ the i^kirj.J "tsssne engaging members"'" m ine Oillee \ction 
mas hi. positi(nieJ b etween t!v i<iw mcnihets," iccfted in a.Tiended uxu-pondep, .U'lm 10 
(Einf5hasis added). 




■404- 




uon Semi Nu tO Pi* Ri^pomi^eto OfJat. Ution 

A tomt . Do ckUNo ^3 i U N2 (.20 » "'^ ^) ( 0\ ^> Pagu ) t> U ^0 

po Hon npi. 5i nib ki nets P"* Pi iiu uic iSt^.! duMhc i rai \pph oi \i>\ 

vm k ojK Kvl )U vN thiiiwvsn p.)N uun <mi itJ h ui b> i>ii j {^k t i «..ipiu k ilvt 

CvigCN ' (Col 8, hneo() m\ ^ Inu ^) In oOur sMjrtK ihcUiNteie applicator -f04 5 rivned 
disialh to cnsjage the captuicJ tiSH e 

In 4.ontrisi u.ncidcd mdop!vncicnt tiann U) ucitc^ tiut t' t ti>Miu a ^.^^lu^ m^mKx-^ 
are 'mosabic m a proximal ducxttoti to drtn\ tk sascular ti sue between ihcjiw m(.mbi.is' 
(Emphasis added), 

Mi^reover, \pplit,ant, r<.M c tiki lis sitbunt t'u'i if .Ihu kik hi nO! Ma!n->oii ^^islIosl or 
^nen sagiJe'-ls ins ^U.i.. itu ih.u ^.au ui aK>j/od k> Ic .MoujaicJ ~^h.A u^iKd m .mnd.a 
indypcndtnt ^ialm<^ 25 and 2<}, whkh nxkuLi, *a iumcn . ^oiifiguicJ and dimen>,{ontd to 
loccr e a prepvisujened ^^mdewirc buch thctt tht apparatus i*^ niovabie along the i^uitiewuo 

Mia.i liaMiiui'kL' -h.tbs.^ otDU^ dt ku i '!v .Sstai end sikh iliat altachuKnt runUxis 
snclt.t-kJ 0.1 1 X ^la^s n^:mK' -u^ ,\ -uun " L ^s!^h!n he 'scw's-e.s as sah^umuails r^cn^.d \v 
mmKkd mdepenck^ot c!a»n 29, 

for at lo,^^t ihe^^e reason^ u'hi vve'^i if it is isvmia , wi^iunhio. \hil the 

< T K .T vusuas I 1 Ki.d-iu iiH Hauisu'. .'f. i ui !a< ('Ul c X^t'o^ ate .^vMs it. uui dvt 
kucnu and liamson ato popeiK combuiabk> audci die \i!^t P \ppiicanis K'specUuiK Mibmit 
tlwi he combinaihm i-it" k ichn and liauiij^M lasS to s»ugi>c*<t ihc subjijct nuittej ot anie ideJ 
mdcptndcnt ciamis Kk 25. and 2V av a \sbo!e 1 hciciore, Appbt-anis iei.pvXiluH> submn that the 
combination ot kuehn and iianib.ni taiK to icnder ihe suhjca matiei ol amended mdcpendent 
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v^kun^ 10. 25 and 29 ob\iou5>, and as> such that amcndtd independent Cid in> 10 ">^ d id 29 ^r<^ 
iWo \db\co\ci Kucbn in \ oi IhiniM n ujidci 3*^ I S i ' jO^UD ^nit^ l irps I 1 „l 2^ 
and '^0-34 depend ciihci UiuctK or mdiattK liom one o aimiKkd m kfUKiun c .ins 10 
and 29, and include each clement recited thciem, ioi at least iIk* luisons liut amended 
independent claims 10, 2'^, and 29 aic dllo\\ablc ovcj Kuelin ii \'eu ol }}djnhf)n md^i 3"^ 
( ^( ^^10>o! c'a \pi'l'^'"i^ 'I- r-4-5i"'^' -Libti/ t!i t (.'unis 11-24 26 2S and ^0-^4 
are also alio\%ablc o\er kui.ho m \ievs ot l! imson iukL --"^ I S C i5lO'i(a) 

( hi't 10 ^4 ^^(.'0 icjCLtcd 0,1 thv iiround .4 non-statutotv (^b\ioLisrt,ss t pt double 
patenting o\;.r ciamis 1-V ot I S Patent No 6 2 IS 124 (hcrcnuutc. the U-' patent"), and 
clamis 1-25 oi ? ' S Patent \o 6 676,68^ (hcicinahet "the *685 patent ; 

In the interests ol adsancmg pioseculittn Xppiaants \m\\ exooute a teiminU disUamier 
vith K'ipv^l to LhiPis 1 0 oi '!h 12 ^ pUuii md daims 1-25 ol the *685 patent, upon ihe 
nidtcaiton thai i,laimi. }()-'>4 a.c othetSMiC allow able 

As mentioned abo\e Appiicajitb ha\e added nev\ claim 3> lor consideiation hcicn 
\pphcants re^pcctfulh subn'^n that new chini 1^ recite^ a untque combination of L iturt.s that is 
m ih^rtu. lit no sUL^t^^te 1 bv the rtkiuues oi lecoid Foi example si ni.s^ cLiim 
depends* nidhcxih liom ameraed imiependcnt clami 10 >Uiich Applicants iespccUuU> submit is 
allowable m ak,cordai ce with the discussion alxne. and mcludes each tkmcnt iccitvd therein, lot 
x{ ieasi the raisons that amended independent clam. 10 i'^ allowable inter ulia Applicants 
raspectlully submit that new claim 35 is also allowable. 
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In view of the foregomg remarks and arguments, Applicants respectlun> submit ihat 
ckiijn^ 10-^^ are aiftusabie over the rcfcrenees of record, ami aecordirmly. rcspecUully rcijuest 

allowance of these claims. 

mil t')^ . \ uiniv. ! hat K ^pht K -ii^fviv ^ ! av i I He pK ui o > 'h 
apphv,>.UKm or teso!\e an'. ouiNtardinj: matv.is. the I Kvxmmu suKereK nvPeJ lo t^^jnau 
Appli' mts unaL'i^ig leJ lepu'scni iii\e at the nin bet !udi*,aivti heiou 

PJcabC caarge ain de!iui.in.\ a'^ v,cl' a^ an\ o\hci tce{.si which ma\ become (.hit* uiuit.'i ^7 
i i 11 ^1 16 and or 1 i" at atn tjnie duhnji the pv. ideiK> this apphi,ation v cJjt a»> 
inerpasmem such fmsX to Deport Aceoimt Ny 23-055<} m .n^ <n es e ^^jon-s 

of 'nu tor K -non J n. at fu|UiKd 'oi t .nd n' qplKituMs) pV is. tjoal 1 n pap*.! a 
peution to extend t le 'hiiv a^ ^eljul!el^ and th a j*. i fCjiosi \i.<.ount Nt 2t-a*>50 thculor 
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